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ENGROSSED SUBSTI TUTE SENATE BI LL 5068

Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senate Labor, Conmerce & Consuner Protection (originally sponsored
by Senators Conway, Prentice, and Kohl-Wlles; by request of
Departnent of Labor & Industries)

READ FI RST TI ME 02/ 17/ 11.

AN ACT Relating to the abatenment of violations of the Washi ngton
i ndustrial safety and health act during an appeal; and anendi ng RCW
49. 17. 140.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA49.17.140 and 1994 ¢ 61 s 1 are each anended to read
as follows:

(1) If after an inspection or investigation the director or the
director's authorized representative issues a citation under the
authority of RCW 49.17.120 or 49.17.130, the departnment, wthin a
reasonable time after the termnation of such inspection or
investigation, shall notify the enployer by certified mail of the
penalty to be assessed under the authority of RCWA49.17.180 and shall
state that the enpl oyer has fifteen working days within which to notify
the director that the enployer wshes to appeal the citation or
assessnment of penalty. If, within fifteen working days from the
comruni cation of the notice issued by the director the enployer fails
to notify the director that the enployer intends to appeal the citation
or assessnent penalty, and no notice is filed by any enployee or
representative of enpl oyees under subsection (3) of this section within
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such tinme, the citation and the assessnent shall be deened a final
order of the departnent and not subject to review by any court or
agency.

(2) If the director has reason to believe that an enployer has
failed to correct a violation for which ((a—e+tat+on—has—been—i+ssued
¢ i I od . L I . . : . on—whic!
od chall begi T : i nal I . I
case—of—any—appeal—proceedings—under —th-s—sectton—inttated—by—the
enployer —+n—geeod—Fat-th —and —not —solely —ftor —delay—or —avor-dance—ob
penalties)) the enployer was previously cited and which has becone a
final order, the director shall notify the enployer by certified mail
of such failure to correct the violation and of the penalty to be
assessed under RCW49. 17. 180 by reason of such failure, and shall state
that the enployer has fifteen working days from the conmunication of
such notification and assessnent of penalty to notify the director that
the enployer wshes to appeal the director's notification of the
assessnment of penalty. If, within fifteen working days from the
receipt of notification issued by the director the enployer fails to
notify the director that the enployer intends to appeal the
notification of assessnent of penalty, the notification and assessnent
of penalty shall be deenmed a final order of the departnment and not

subject to review by any court or agency.

(3) If any enployer notifies the director that the enpl oyer intends
to appeal the citation issued under either RCW49.17.120 or 49.17.130
or notification of the assessnent of a penalty i ssued under subsections
(1) or (2) of this section, or if, within fifteen working days fromthe
i ssuance of a citation under either RCW 49.17.120 or 49.17.130 any
enpl oyee or representative of enployees files a notice with the
director alleging that the period of tine fixedin the citation for the
abatenment of the violation is unreasonable, the director may reassune
jurisdiction over the entire matter, or any portion thereof upon which
notice of intention to appeal has been filed with the director pursuant

to this subsection. |If the director reassunes jurisdiction of all or
any portion of the matter upon which notice of appeal has been filed
with the director, any redetermnation shall be conpleted and

corrective notices of assessnent of penalty, citations, or revised
peri ods of abatenment conpleted within a period of thirty working days.
The thirty-working-day redetermi nation period may be extended up to
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fifteen additional working days upon agreenent of all parties to the
appeal. The redeterm nation shall then becone final subject to direct
appeal to the board of industrial insurance appeals within fifteen
wor ki ng days of such redeterm nation with service of notice of appeal
upon the director. 1In the event that the director does not reassune
jurisdiction as provided in this subsection, the director shal
pronptly notify the state board of industrial insurance appeals of al
notifications of intention to appeal any such citations, any such
noti ces of assessnent of penalty and any enpl oyee or representative of
enpl oyees notice of intention to appeal the period of tinme fixed for
abatenment of a violation and in addition certify a full copy of the
record in such appeal matters to the board. The director shall adopt
rules of procedure for the reassunption of jurisdiction under this
subsection affordi ng enpl oyers, enpl oyees, and enpl oyee representatives
notice of the reassunption of jurisdiction by the director, and an
opportunity to object or support the reassunption of jurisdiction,
either in witing or orally at an informal conference to be held prior
to the expiration of the redeterm nation period. Except as otherw se
provi ded under subsection (4) of this section, a notice of appeal filed
under this section shall stay the effectiveness of any citation or
notice of the assessnent of a penalty pending review by the board of
i ndustrial 1insurance appeals, but such appeal shall not stay the
effectiveness of any order of immediate restraint issued by the
director under the authority of RCW49.17.130. The board of industri al
i nsurance appeal s shall afford an opportunity for a hearing in the case
of each such appellant and the departnment shall be represented in such
hearing by the attorney general and the board shall in addition provide
af fected enpl oyees or authorized representatives of affected enpl oyees
an opportunity to participate as parties to hearings under this
subsection. The board shall thereafter nmake di sposition of the issues
in accordance with procedures relative to contested cases appealed to
the state board of industrial insurance appeals.

Upon application by an enpl oyer showi ng that a good faith effort to
conply with the abatenent requirenents of a citation has been nade and
t hat the abatenent has not been conpl eted because of factors beyond the
enpl oyer's control, the director after affording an opportunity for a
hearing shall issue an order affirmng or nodifying the abatenent
requi renments in such citation.
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(4) An appeal of any violation classified and cited as serious,
wllful, repeated serious_violation, or failure to abate a_ serious
violation does not_ stay abatenent dates and requirenents except as
foll ows:

(a) An enployer nmay request a stay of abatenent for any serious,
wllful, repeated serious_violation, or failure to abate a_ serious
violation in a notice of appeal under subsection (3) of this section;

(b) When the director reassunes jurisdiction of an appeal under

subsection (3) of this section, it wll include the stay of abatenent
request. The issued redeterm nation decision wll include a decision
on the stay of abatenent request. The department shall stay the
abatenent for any serious, wllful, repeated serious_violation, or

failure to abate a_ serious violation where the departnent cannot
determ ne that the prelimnary evidence shows a substantial probability
of death or serious physical harmto workers. The decision on stay of
abatenent will be final unless the enployer renews the request for a
stay of abatenent in any direct appeal of the redeterm nation to the
board of industrial insurance_ appeals under_ subsection (3) of this
section;

(c) The board_of industrial insurance appeals shall adopt rules
necessary for conducting an expedited review on any stay of abatenent
requests identified in the enployer's notice of appeal, and shall issue
a final decision wthin forty-five working days of the board' s notice
of filing of appeal. This rule making shall be initiated in 2011;

(d) Affected enployees or their representatives nust be afforded an
opportunity to participate as parties in an expedited review for stay
of abat enent ;

(e) The board shall grant _a stay of an abatenent for_a serious,
willful, repeated serious_violation, or failure to abate a_ serious
violation where there is good cause for a stay unless based on the
prelimnary evidence it _is nore likely than not that a stay would
result in death or serious physical harmto a worker;

(f) As long as a notion to stay abatenent is pending all abatenent
requi renents will be stayed.

(5) Wen the board of industrial insurance appeals denies a stay of
abatenent and_abatenent is required while the appeal i s adjudicated,
t he abatenent process nust be the sane process as the process required
for abatenent upon a final order.
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(6) The departnent shall develop rules necessary to inplenment

subsections (4) and (5) of this section. In an application for a stay
of abatenent, the departnent wll _ not grant a_ stay when_ it can

determ ne that the prelimnary evidence shows a substantial probability
of death or serious physical harmto workers. The board will not grant
a stay where based on the prelimnary evidence it is nore likely than
not that a stay would result in death or serious physical harmto a
worker. This rule making shall be initiated in 2011.

Passed by the Senate March 5, 2011.

Passed by the House April 5, 2011.

Approved by the Governor April 15, 2011.

Filed in Ofice of Secretary of State April 15, 2011.
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